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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ZEYNEL A. KARCIOGLU, M.D. *
CIVIL ACTION NO. 07-3352
*
VERSUS
*
SECTION A
*
THE ADMINISTRATORS OF
*
MAGISTRATE 4
THE TULANE
*
EDUCATIONAL FUND
*
*
*********************
MEMORANDUM IN OPPOSITION TO DEFENDANT’S
MOTION FOR PROTECTIVE ORDER WITH RESPECT TO PRICE
WATERHOUSE COOPERS LLP SUBPOENA
MAY IT PLEASE THE COURT:
PLAINTIFF, Zeynel A. Karcioglu, through undersigned counsel, submits the
following memorandum in opposition to Defendant’s Motion for Protective Order
With Respect to Price Waterhouse Coopers LLP:
The Issuing Court must Quash or Modify a Subpoena
Rule 45(c)(3) of the Fed. R. Civ. P. states that the issuing (emphasis added)
court must quash or modify a subpoena that: (1) fails to allow a reasonable time for
compliance; (2) requires a person who is not a party to travel more than 100 miles
from where the person resides; (3) requires disclosure of privileged or protected
matter; or (4) subjects a person to undue burden.
The issuing court for the Price Waterhouse Coopers LLP subpoena is the
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Southern District of New York, and not this court. Defendant has filed a Motion to
Quash in the Southern District of New York. That motion is set for hearing on
August 19, 2008.
Defendant cites the case of Static Control Components, Inc. v. Darkprint
Imaging, 201 F.R.D. 431 (M.D.N.C., 2001) for the proposition that the nonissuing
court may decide whether a subpoena may be quashed, contrary to the clear language
of Rule 45. However, this district court decision from North Carolina, which is not
binding precedent for this court, states a reason why in its particular case, the issuing
court need not decide the merits of the motion to quash. In Static Control
Components in footnote five, the court points out that
“Only the court issuing the subpoena normally has jurisdiction over all of the
persons, including persons served with the subpoena. In this case, however, the Court
has jurisdiction over all of the involved persons, inasmuch as they are either parties
or a party's attorney, who has been admitted pro hac vice in this Court. Nevertheless,
this fact does not permit the Court to usurp the Colorado court's authority to quash
or modify the subpoena. Rather, the Court enters the fray only because a party has
filed a broad motion for a Rule 26(c) protective order that discovery not be had or
else be conducted on limited terms. This issue extends well beyond the matter of a
specific subpoena.”
2
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The Static Control Components case is easily distinguished from the case at
bar. This Court does not have jurisdiction over Price Waterhouse Coopers, LLP,
located in New York. The Southern District of New York does have jurisdiction over
Price Waterhouse Coopers, LLP. Also, Tulane has not filed a broad motion for a
protective order, but rather two (involving the Price Waterhouse Coopers, LLP
subpoena and the Price Waterhouse Coopers subpoena) specific narrow motions for
protective order that apply to the matters stated in the subpoenas.
The Communications between Price Waterhouse Coopers, LLP and Tulane are
not Privileged from Disclosure.
Brief Statement of Material Facts
The Tulane University School of Medicine (the “Medical School” or
“School of Medicine”) was one area where the University utilized the services of
PricewaterhouseCoopers, LLC (“PWC”), a consulting firm retained to provide the
Defendant with business advice regarding Tulane’s options for restructuring the
Medical School. As seen in its November 7, 2005 Engagement Letter to Tulane,
PWC was engaged to explore various operational and other topics related to
retaining and reducing faculty size, making projections regarding clinical
operations and demographics after the Hurricane, determining the impact of
various scenarios involving accreditation of the Medical School’s residency
programs, and a variety of other operational subjects.
3

Case 2:07-cv-03352-JCZ-KWR Document 109

Filed 08/13/08 Page 4 of 18

Discovery revealed that PWC had a major role in determining the course of
action taken by Tulane leading up to this action, including identification of faculty
to be separated after the storm. In short, it appears that PWC evaluated the
projected economic losses at the Medical School, provided input as to salary
and/or faculty reductions, which clinical operations should be focused on, and
other matters relating to the massive faculty layoffs. Furthermore, it appears that
calculations regarding faculty’s potential earning capacity and other criteria were
evaluated. Importantly, this advise was not accounting, auditing or attestation
advice – it was pure business consulting. The precise development of the plan on
how many and which faculty to terminate is relevant both to the federal claims
arising under age discrimination, and the Louisiana breach of contract claims
brought by Plaintiff.
Witness after witness has testified that PWC had an integral role in
determining the termination of faculty members, and PWC provided the damage
assessment and financial modeling in connection with the Renewal plan. No one
has mentioned Ropes and Gray, LLP, the law firm that Defendant now (for the
first time since this case began) states was the true employer of PWC.
The truth is that Defendant seeks to deprive Plaintiff of essential, relevant,
and non-privileged information in order to prejudice Plaintiff’s case, and its claims
4
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of privilege are disingenuous, without merit, and belied by its own intention to
introduce PWC group leader David Chin as a witness in this case. See Ex. 1
attached hereto.
On June 27, 2008, Plaintiff issued a subpoena to PWC (the “Subpoena”),
primarily seeking documents and things in PWC’s possession relating to PWC’s
role and work in connection with the reorganization of the Medical School. The
time frame the Subpoena covers is less than four months, from August 29 (the date
of the Hurricane) - December 9, 2005 (the date faculty were sent their separation
letters).
The time frame of these requests is narrow, and all of these documents are
plainly relevant not only to PWC’s assessment of Tulane’s financial condition, but
also the suggestions made by PWC vis-à-vis faculty retention, department
restructuring, and the options discussed by PWC and Tulane with respect to the
carrying of the Medical School’s business.
Some of the information requested includes:
1.

The financial condition of Tulane, which was called into question by
the Answer, which asserts that the University was in a state of
“financial exigency” which is why it terminated Plaintiff and other
faculty;

5
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2.

Documents relating to Tulane’s ability to operate as a going concern;

3.

Documents relating to Tulane’s selection of School of Medicine
faculty to be separated;

4.

5.

Notes and minutes of meetings during the time period between
August 29, 2005-December 9, 2005;
A copy of PWC’s document retention policy.

PWC specifically objected to only five of the Requests, mostly on the basis
that Plaintiff requested “all” documents relating to the information sought.
Tulane, however, seeks to quash the entire Subpoena, and seeks to assert a blanket
privilege (either under a purported attorney-client privilege or state-law
accountant-client privilege) over the whole of the Requests. Notably, Defendant
has failed to provide a memorandum of law with points and authorities that the
Court may rely upon.
Plaintiff therefore respectfully requests that this Court deny Defendant’s
Motion for Petective Order.
Rule 26 and Rule 45 Standards
A party may “obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim or defense.” FED. R. CIV. P. 26 (b)(1). Moreover, the
relevancy of the information sought by the Subpoena is to be “‘construed broadly
to encompass any matter that bears on, or that reasonably could lead to other
6
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matters that could bear on, any issue that is or may be in the case.’” Sierra Rutile
Ltd. v. Katz, 1994 WL 185751 at *3-4 (S.D.N.Y. 1994)(quoting Oppenheimer
Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978)).
Defendant, as the party seeking to prevent disclosure under a claim of
attorney-client privilege, bears the burden of establishing all the essential elements
of such privilege. von Bulow by Auersperg v. von Bulow, 811 F.2d 136, 144 (2d
Cir.), cert. denied, 481 U.S. 1015 (1987). While the attorney-client privilege has
long been recognized by the courts, the privilege applies “only to communications
between lawyer and client; in general, communications between accountants and
their clients enjoy no privilege.” United States v. Adlman, 68 F.3d 1495, 1499 (2d
Cir. 1995)(citing United States v. Arthur Young & Co., 465 U.S. 805, 817 (1984).
The reasoning behind attorney-client privilege is that it promotes clients to make
full disclosure to their attorneys.” Adlman, 68 F.3d at 1499. Fisher v. United
States, 425 U.S. 391, 403 (1976). Under limited circumstances, however, an
accountant’s communications may be privileged, if “rendered in confidence for the
purposes of obtaining legal advice from the lawyer. If what is sought is not legal
advice . . . or if the advice sought is the accountant’s and not the lawyer’s, no
privilege exists.” US v. Adlman, 68 F.3d at 1499 - 1500 (emphasis in original).
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Federal Law Applies to the Privileges Asserted by Defendant
Where evidence sought is relevant to a federal and state law causes of action
in the underlying case, claims of privilege are determined by federal law. See von
Bulow by Auersperg, 811 F.2d 136. Furthermore, with respect to the workproduct doctrine, in federal diversity cases such as the one at bar, federal law,
rather than state law applies. Bowne of New York City, Inc. v. AmBase Corp., 161
F.R.D. 258, 264 (S.D.N.Y. 1995). “Federal Rule of Civil Procedure 26(b)(3)
provides for a qualified immunity from discovery for documents “prepared in
anticipation of litigation or for trial.” Work product immunity ‘applies only to
documents prepared principally or exclusively to assist in anticipated or ongoing
litigation.’” Chin v. Rogoff & Co., P.C., 2008 WL 2073934 at * 3 (S.D.N.Y.
2008)(quoting Martin v. Valley National Bank, 140 F.R.D. 291, 304
(S.D.N.Y.1991)).
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As set forth below, it is clear that PWC provided Defendant with
business-related consulting, not accounting or audit services; Defendant has
further failed to meet its burden to show that the consultant played any role in
rendering information necessary or used in connection with the rendering of legal
advice – much less any advice relevant to any anticipated litigation. Defendant
mischaracterizes the consultant’s role simply to prevent access to relevant, nonprivileged materials, in violation of the Federal Rules.

ARGUMENT

The Information Sought Are Not Protected by Attorney-Client Privilege Or
the Work Product Doctrine
The evidence discovered thus far in this action reveals that PWC provided nonaccounting, business consultancy services to Defendant in restructuring the
University and School of Medicine. There is no mention of litigation or anticipated
litigation in the engagement letter from PWC to Tulane, setting forth the scope of
services offered by PWC. See Ex. 2 (“PWC Engagement Letter”). Furthermore,
there was no mention of any litigation or even attorney advice in any of the
depositions to date.

9
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In the PWC Engagement Letter, the consultant even takes great care to describe
the services it will provide to Tulane, which included “Analysis of Market Context;”
“Consideration of the impact of various scenarios for clinical operations on medical
students, residents, LCME/ACGME accreditation;” “Impact on Research programs;”
Options for Clinical facilities;” and “develop[ing analyses of various strategic options
of continuing operations in various locations.” In rendering these services, PWC was
careful to indicate that it was performing services in accordance with the Standards
for Consulting Services, and that it would “provide no opinion, attestation or other
form of assurance with respect to [its] work.” Furthermore, PWC indicated that its
services to Tulane “will not constitute an examination or a review in accordance with
generally accepted auditing standards or attestation standards.” PWC Engagement
Letter at p. 2. In short, this was a business consulting arrangement, which conclusion
is borne out in Defendant’s deposition testimony.
Larry Baudoin, the Medical School’s Associate Dean for Administration and
Financial Management at the relevant time, testified that PWC was present at the
initial meetings in Houston to discuss the damage to the University and formulate a
plan for reopening the University. See Baudoin Dep. 16:2-24. Relevant portions of
the Baudoin Deposition is attached herein as Ex. 3. Furthermore, discovery revealed
that PWC had a specific role in modeling and projecting savings from terminations
10
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of faculty.
When asked about an email Mr. Baudoin had sent in connection with planned
terminations, Mr. Baudoin testified that:
“it would appear from this that we were trying to do some modeling as to what
savings could result from having 80 percent of the faculty salaries be recurring, and
this must have been a request that came by down through the consultants and
through [the University’s CFO] Tony Lorino's office to us.” Id. at 33:8-14.

Mr. Baudoin further indicated that the University, through the consultants,
formulated a precise dollar amount that was to be cut out of the budget during the
restructuring. Id. at 86: 4-7 (Q: Was there a specific dollar amount that had to be
cut out of the budget that related to faculty salaries? A: Yes). However, Mr.
Baudoin testified that once that number was met by the Dean of the Medical School
(Dr. Ian Taylor), the consultants sought even more cut, in the amount of $5 million:

Q Okay, and who told him that he needed to cut five million more?
A He told me that he had received a call from Gibson Hall, I assume
from the president or Paul Whelton, saying that we needed to reduce five million
more, because the consultants were telling him that we were not going to meet the
quota for survival.
Q The consultants being Pricewaterhouse?
A I think so. There were a lot of different consultants around.
See Baudoin Dep. 86:20-25, 87:1-6.
11
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The then-Dean of the Medical School, Dr. Taylor’s deposition confirmed Mr.
Baudoin’s testimony:
“ . . . [we were largely working with Price Waterhouse consultants brought in under
David Chen and they were gathering figures and estimating the losses, potential
losses from the medical school in terms of lost clinical revenue and other losses of
revenue.” Taylor Dep. 17: 11- 16.
“The Price Waterhouse people had calculated what the potential loss in clinical
revenue would be based on not having hospitals to practice in. . . . so they were
brought in to do calculations as to what the loss to the practice plan, the medical
school and the university would be. I don’t recall what sum they came up with, but
I think they thought there would be a need to reduce the salaries by about 31 million
dollars a year. . . I don’t. . . want to be held to that figure.” Taylor Dep. 22:18-25,
19:1-8.
A:
“We were working with the Price Waterhouse people about what our
losses would be, but I didn’t have access to the whole picture of the university and
what the university’s resources were. And we were sitting down with Price
Waterhouse to see what the losses in the medical school would be since we had the
worst financial picture.”
Q:
So was all the financial data that you had about the losses given to you
by Price Waterhouse?
A:
“It was worked out through Price Waterhouse, yes, so they asked for
figures on clinical revenue and all the sources estimated what our losses would be.
. . . They were the ones that estimated what the losses would be, based on the practice
plan and the hospital and the school.”
Taylor Dep. 44:13-25, 45:1-8 (attached hereto as Ex. 4).

The Defendant’s President Scott Cowen also expressed the view that PWC was
a source of business advice, not legal advice; furthermore, no mention that PWC was
12
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hired to help any legal advisor (or in any anticipation of litigation) is mentioned
anywhere in any of the depositions:
“Q Now, Tulane also hired PricewaterhouseCoopers to be consultants on
matters involving Tulane after Katrina; is that correct?
A Correct.
Q And did they have any input into this renewal plan?
A I don't recall whether they had specific input into this document you
showed me. I just don't recall.
Q Okay, and why were they hired?
A
They were hired to assist us in issues related to the School of
Medicine.
Q Okay, and what issues were those?
A They were to help us think through the way we should deal with the
School of
Medicine in the aftermath of Katrina in light of the depopulation of the city.
Q
Okay, and did you get input from groups other than
PricewaterhouseCoopers on
the issue relating to the School of Medicine after Katrina?
A I don't recall other groups other than them and the Blue Ribbon
Panel and the others involved in the overall discussions about the renewal of
the university.”
Cowen Dep. 21:22-25, 22: 1-22
1
Attached hereto as Ex. 5.

1

As for the suggestion that Ropes & Gray, LLP retained PWC rather than the University, it is negative by
Dr. Cowen’s (as well as the other deponents’) testimony: “Q Did you select PricewaterhouseCoopers to
be your consultants? A
I'm not sure I can answ er your question. T he university retained them .” Cowen
Dep. 67:8-11.
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Apart from Defendant’s counsel’s vague and self-serving Declaration in
support of the Motion to Quash, and the nonspecific letter from Ropes & Gray, LLP
executed two weeks before the declaration of financial exigency – likely well after
PWC had rendered services for Defendant – Tulane has not put forth a scintilla of
evidence that PWC provided any services apart from business consultation services
to Tulane.2
Furthermore, Defendant, through its attorneys or otherwise, have never asserted
any privilege in connection with any of the questions asked at deposition, nor the
answers given by the deponents, who have called the underlying information into
question, and have waived any claim of privilege or work product with respect to this
information, such that it exists. Finally, and perhaps most tellingly, PWC’s lead team
member, David Chin, is listed as a trial witness to be called by Defendant in the
underlying case. See Ex. 1. Defendant in essence seeks to have Dr. Chin testify on
its behalf, yet would preclude discovery of the consulting work he undertook at their
behest. Such a result would be a manifest injustice.
Neither the attorney-client privilege nor work product doctrine applies to the
documents sought in the Subpoena. Diversified Group Inc. v. Daugerdas, 304 F.
2

After eight depositions taken in this case, many of which involved high-level University administration
personnel with intimate knowledge of the subject matter, this motion is the first time that Ropes & Gray,
LLP has been mentioned in connection with the restructuring. None of the deponents mentioned that
anyone but the University hired PWC, and no one has ever indicated that there was any material prepared
for Ropes & Gray, or any attorney.
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Supp.2d 507 (S.D.N.Y. 2003)(finding that attorney-client privilege does not apply to
business advice, rather than legal advice).
No Accountant-Client Privilege Applies to the Documents Sought Under the
Subpoena

There is no recognized accountant-client privilege under the federal
common law. Couch v. United States, 409 U.S. 322 (1973). Where, as here, a
case involves federal and state claims, the federal rule of privilege is applied. See
Coastal Fuels of Puerto Rico v. Caribbean Petroleum Corp., 830 F. Supp. 80, 81
(D.P.R. 1993)(denying motion for protective order seeking to apply state
accountant-client privilege in case involving federal and state claims)(citing Wm.
T. Thompson v. General Nutrition Corp., 671 F.2d 100 (3d Cir. 1982). In the case
at hand, the development of the plan and criteria to separate faculty relates to both
the age discrimination claim, as well as the state law breach of contract claims set
forth in the Complaint.
Even if state law were to apply, however, Defendant has not met its burden
to show that Louisiana Code of Evidence Article 515 applies to PWC, preventing
disclosure of the information sought in the Subpoena. L.C.E. Art. 515 extends to
“the holder of a license issued pursuant to the Louisiana Accountancy Act and
includes all persons and entities within the definition of licensee in R.S. 37:73(8),
15
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which, for its part, defines “licensee” as a holder of a “license.” “’License’ means
an active certificate of certified public accountant, pursuant to R.S. 37:73(3)(a), or
a CPA firm's permit to practice issued in accordance with the provisions of this
Part” according to R.S. 37:38(7).
L.C.E. Art. 515 provides, in relevant part that “A client has a privilege to
refuse to disclose, and to prevent another person from disclosing, a confidential
communication, . . . , made for the purposes of facilitating the rendition of
professional accounting services to the client.”
PWC expressly indicated in its Engagement Letter that it was not providing
professional accounting services for Tulane; furthermore, the deposition testimony
set forth at length above, indicates that the services provided were business
consulting services, and not accounting or attestation services, and so L.C.E. Art.
515 does not apply.
The lead consultant for PWC was David Chin, MD/MBA, who appears to
be a Boston, Massachusetts-based Partner at PWC. Neither Dr. Chin, nor any of
the other individuals identified in the PWC Engagement Letter to be the “team”
assigned to Tulane list either a CPA license or accounting in their background
profiles. Defendant further has failed to indicate whether any member of this

16
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PWC team had a CPA or whether they qualify as holders of a license under the
meaning of Art. 515.
Conclusion
In light of the foregoing, Plaintiff respectfully requests that this Court deny
Defendant’s Motion for Protective Order. The requested information is reasonably
calculated to lead to admissible evidence in connection with both the federal and
state claims brought by Plaintiff, is narrowly drafted, relevant to the issues in the
case, and no recognized privilege or protections apply to its production.
Respectfully submitted,

(s) Victor R. Farrugia
VICTOR R. FARRUGIA #19324
Attorney at Law
1010 Common Street
Suite 3000
New Orleans, LA 70112
(504)525-0250

Zeynel Karcioglu, Esq.
36 East 20th Street, 6th Fl
New York, New York 10003
Tel: (212) 505 - 6933
ATTORNEYS FOR THE PLAINTIFF

CERTIFICATE OF SERVICE
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I hereby certify that a copy of the above and foregoing pleading has been
served electronically through CM/ECF on counsel of record this 12th day of August,
2008.
(s)Victor R. Farrugia
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